Policy Amendment Proposal
AP-01 Reconsiderations

This policy amendment proposal relating to reconsiderations will reflect the issues consulted on
during the engagement for the Workers’ Safety and Compensation Act (the ‘Act’) and will align
the amendments made in the new legislation.

The new Act comes into force July 1, 2022. The intended effective date of the proposed policy
amendments will be July 1, 2022.

The proposed new Reconsideration policy incorporates policies and board orders/regulations
under the Workers” Compensation Act, which will be revoked. The proposed policy will provide
guidelines for how the board will exercise its authority under the Act to reconsider decisions or
orders made by the board relating to: workplace health and safety; claims for compensation;
assessments; and administrative penalties. This will replace the current rules relating to
proceedings before the Board of Directors and the rules relating to hearings before a Hearing
Officer.

The purpose of the policy is to establish a simplified, consistent and streamlined process for an
internal reconsideration process that observes the principles of natural justice and procedural
fairness.

Relevant sections of the Act
The following sections of the Act are relevant:
e 73-76 reconsideration and appeal of workplace health and safety decisions and orders
e 153-156 reconsideration and appeal of compensation and assessment decisions
e 176-178 reconsideration and appeal of administrative penalties
Proposed changes to this policy
e minor changes to reflect section references, language and definitions
e aprocess that sets out an internal reconsideration of a board decision relating to claims
for compensation, assessment matters, orders or decisions relating to workplace health
and safety and administrative penalties
e aless formal review process that is a paper documentary review, permitting oral

submissions in exceptional circumstances only - more formal oral hearings to be
maintained at the Appeal Tribunal level
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e internal reconsideration branch/unit established with board staff with expertise assigned
to reconsider decisions separate and apart from initial decision makers (currently in
Board Order 2001/01 Rules of Procedure for Proceedings before the Board of Directors
or a Hearing Officer)

e amalgamation of policies AP-02 Limitation Periods for Claims Appeals and AP-03 New
Evidence at Reviews and Appeals

Board Orders/Regulations

The following board orders/regulations will be revoked as content has been incorporated into
the policy amendment proposal or it is no longer relevant.

AP-02 Limitation Periods for Claims Appeals

AP-03 New Evidence at Reviews and Appeals

Board Order 2001/01 Rules of Procedure for Proceedings before the Board of Directors

Board Order 2001/01 Rule of Procedures for Proceedings before a Hearing Officer

0OIC 1999/220 Timelines
Current policy

AP-01 Overview of Appeals
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https://www.wcb.yk.ca/policies/appeals/new-evidence-at-reviews-and-appeals
https://laws.yukon.ca/cms/images/LEGISLATION/regs/wcb2001_001.pdf
https://laws.yukon.ca/cms/images/LEGISLATION/regs/wcb2001_001.pdf
https://laws.yukon.ca/cms/images/LEGISLATION/regs/oic1999_220.pdf
https://www.wcb.yk.ca/policies/appeals/overview-of-appeals

Policy Amendment Proposal
AP-01 Reconsiderations

The Board of Directors is providing this policy amendment proposal to stakeholders seeking their
input, comments, questions and suggestions.

Some questions for consideration:

1. Arethere any general comments about this policy proposal?
2. Are there any gaps in this policy proposal?
3. Additional comments?

The views of our stakeholders are important to us. All feedback will be considered prior to the
Board of Directors approving any amendments.

Engagement on this policy proposal is extended to February 28, 2022. Please provide your
feedback by:

1. Downloading a fillable form on our website and sending it as an attachment to
Policy.Feedback@wcb.yk.ca

2. Emailing comments directly to Policy.Feedback@wch.yk.ca

3. Receipt in our building extended to February 28, 2022, by mail or drop off at
Yukon Workers’ Compensation Health and Safety Board
401 Strickland Street
Whitehorse, Yukon Y1A 5N8

A summary of all feedback on this policy amendment proposal will be published on our website
at www.wcb.yk.ca (extended to March 2022).
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Preventing work-related injuries is the most important job in any workplace. The Workers’ Safety
and Compensation Act establishes the responsibilities of all workplace parties to work together
to ensure the physical and psychological health and safety of workers. When injuries do occur,
workers and employers must continue to work together to facilitate an injured worker’s early
and safe return to health and work.

Purpose

This policy establishes a consistent and streamlined process for the reconsideration of board
decisions that observes the principles of natural justice and procedural fairness.

Definitions
Appeal Tribunal means the appeal tribunal continued under Part 5 of the Act
board means the Workers’ Safety and Compensation Board

board decision maker means an employee of the board or a person otherwise responsible for
making decisions on behalf of the board

party mean a person such as a worker, employer or dependant of a deceased worker, supervisor,
prime contractor, owner, supplier or proprietor who has a right under the Act to participate in
the reconsideration of a board decision

reconsideration means a review by the board of a previous decision by the board

Workers’ Advocate is an individual appointed under section 152 of the Act to advise or represent
workers in relation to any claim for compensation

Policy statement
1. General

The board may, upon request, reconsider certain types of decisions that it has previously made.
This policy applies to requests for reconsideration of:

e decisions or orders of the board relating to workplace health and safety under Part 3 of
the Act;

e decisions of the board relating to claims for compensation under Part 4 of the Act;
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e decisions of the board relating to assessments under Part 4 of the Act; and.
e administrative penalties under Part 6 of the Act.

Certain board decisions are not subject to the reconsideration process. This policy does not
apply to those types of decisions, which are as follows:

e decisions of the board made under section 54 of the Act relating to reprisal complaints
(note: under the Act these decisions may be referred by the board to an arbitrator).

e decisions of the board made under section 71 of the Act relating to a variance from a
regulation (note: under the Act these decisions of the board are final and are not subject
to reconsideration or appeal).

e decisions of the board under section 154 of the Act relating to whether a cause of action
is removed by Part 4 of the Act (note: under the Act these decisions may be appealed
directly to the Appeal Tribunal).

e decisions of the board made under section 154 of the Act regarding an employer’s
request for access to information relating to a claim for compensation (note: under the
Act these decisions may be appealed directly to the Appeal Tribunal).

e decisions that are administrative or incidental in nature.

All decisions of the board remain in effect, unless, by application by a party, the board decides to
stay any part or all of that decision in accordance with the provisions of the Act. Stays are not
available for compensation or assessment decisions. See section 3 below for information on
when a stay can be requested.

Persons who are not satisfied with the reconsideration decision of the board may appeal the
reconsideration decision to the Appeal Tribunal in accordance with the provisions of the Act.

Reconsideration decisions are final, unless they are reversed or varied by the Appeal Tribunal.
2. Process for reconsiderations - general

Board decisions are made using an inquiry model that is intended to be informal and non-
adversarial. Under this model, board decision makers are responsible for obtaining sufficient
relevant information on which to base a decision. Board decision makers may request
information from workers, employers, health care providers and others.

Prior to requesting the reconsideration of a board decision, a person should consider:
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e contacting the original board decision maker who made the decision, to discuss the
reasons for the decision and any additional information that the person may wish the
decision maker to consider;

e requesting disclosure of the information contained in the records that are in the board’s
possession relating to the decision. See policy GN-O1 Information Access and Privacy and
policy AP-04 Release of Claims Information to Employers for additional information;

e contacting the Workers’” Advocate for advice and assistance relating to the person’s claim
for compensation; and

e referring to the board’s website to obtain further information (www. wcb.yk.ca).

If the person’s concerns are not resolved through discussion with the original board decision
maker, they may submit a written request to the board for reconsideration of the decision, in
the required form within the mandatory time limit established under the Act.

The decision will be reconsidered by a board decision maker who has expertise to decide the
matter and who is not the original board decision maker.

Written requests for reconsideration

A request for reconsideration must be in writing, must be completed using the required form
and must contain the following information:

identification of the decision to be reconsidered, including the date;
e the reasons why the decision should be reconsidered;
e the outcome or alternate decision that is being requested; and

e the contact information of the person requesting the reconsideration, including their
phone number, mailing address and email address (if applicable).

Preliminary issues

It may be necessary for the board decision maker to make preliminary decisions, including, but
not limited to, whether the requirements of a valid request have been met, whether the decision
is one that the board can reconsider, whether the individual is authorized to request a
reconsideration, or be a party, and whether the request for reconsideration was received within
the required time limit.
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Method of reconsideration

The reconsideration process will be a documentary review of the decision, including the review
of any additional information, evidence and submissions provided by any of the parties. In
exceptional circumstances, and at the discretion of the board decision maker, oral submissions
may be permitted.

During this process, the parties to the reconsideration of the decision have the right to:
e provide additional information, evidence, and submissions to the board; and

e beinformed of and respond to new information, evidence, or submissions made by
another party within reasonable timeframes.

Notice of intent to participate

Once the board decision maker determines that the decision can be reconsidered under the Act,
the board will notify the parties involved in the reconsideration in writing informing them of
their right to participate in the reconsideration of the decision, and time limits to respond. A
party must notify the board decision maker of their intent to participate within the time limits
set by the board.

If a party does not respond to the board within the required time, the person will not be
considered a party and will not receive any further notice.

Timeframe for decisions

The board decision maker must make a written decision within 45 days after the board has
received all of the information necessary to make the decision. This timeframe may be extended,
however, in complex or exceptional cases.

Representatives

It is not necessary for an applicant or a party to have a representative, however, a person may
choose a representative to act on their behalf. The applicant or party must provide the board an
Authorization for Representative form signed by them, authorizing the representative to act on
their behalf.

A person may change their representative at any time by filing a new Authorization for
Representative form.

The Workers” Advocate may represent workers or families of deceased workers in the
reconsideration of decisions relating to claims for compensation. The Authorization for
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Representative form must be provided. Under the Act, the Workers’ Advocate has a mandate
to:

a. advise workers and dependents of deceased workers on the intent, process and
procedures of the compensation system, including the administration of the regulations
and policies the board of directors;

b. advise workers and dependents of deceased workers on the effects and meaning of
decisions with respect to their claims for compensation; and

c. assist or, at their request, represent a worker or a dependent of a deceased worker in
respect of any claim for compensation, including communicating with the board on an
initial determination or reconsideration and appearing before the Appeal Tribunal.

Decisions

Decisions must be based on the merits and justice of each particular case and must be made in
accordance with the Act, regulations, and policies and codes of practice of the board.

Decisions must include the reasons for the decision.

The board may confirm, vary or reverse the board decision being reconsidered.
3. Reconsideration of decisions or orders relating to workplace health and safety
Persons who may request a reconsideration

The following persons can request the reconsideration of a decision or order of the board
relating to workplace health and safety:

e the person alleged to have contravened Part 3 of the Act or the regulations, or the
person with respect to whom a decision or order has been made (e.g., employer, prime
contractor, supervisor, self-employed person, owner or supplier);

e the complainant, if any (including a trade union representing a worker); or
e any other person the board specifies.
Time limits

A request to reconsider a decision or order relating to the refusal of unsafe work must be made
within 7 days after the decision date.
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A request to reconsider a decision or order relating to workplace health and safety must be
made within 21 days after the decision date.
Stay of decision being reconsidered

All decisions of the board remain in effect, unless, by application by a party, the board decides to
stay any part or all of that decision in accordance with the provisions of the Act.

On written application to the board, the board may stay a decision or order of the board relating
to workplace health and safety on any conditions that they determine, until the reconsideration
decision has been made and any appeal to the Appeal Tribunal has been concluded.

The written application must include the reasons why the stay is being requested, including any
additional evidence to be considered.

The board decision maker will provide a copy of the written application to the other parties to
the reconsideration decision, and will permit written submissions in response.

The board decision maker will issue a written decision, with reasons, which will be provided to
the parties. This decision is final and cannot be appealed to the Appeal Tribunal.

4. Reconsideration of Decisions Relating to Claims for Compensation
Persons who may request a reconsideration

Workers, dependants of deceased workers, and employers can request a reconsideration of a
decision of the board relating to a claim for compensation.

Time limits

A request to reconsider a board decision relating to a claim for compensation must be made
within 1 year after the date of decision.

5. Reconsideration of decisions relating to assessments
Persons who may request a reconsideration

Employers or other affected persons (such as a proprietor or partner) can request a
reconsideration of a decision of the board relating to assessments.

Time limits

A request for reconsideration of a board decision relating to an assessment matter must be
made within 90 days after the date of the decision.
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6. Reconsideration of administrative penalties
Persons who may request a reconsideration

A person on whom an administrative penalty has been imposed can request a reconsideration of
the imposition of an administrative penalty.

Time limits

A request for reconsideration of an administrative penalty must be made within 21 days after
the date on which the person is served with the notice of the administrative penalty.

Stay of administrative penalty being reconsidered

On written application to the board by the person on whom an administrative penalty has been
imposed, the board may stay all or any part of that penalty on any conditions that they
determine, until the reconsidered decision has been made and any appeal to the Appeal Tribunal
has been concluded.

The written application must include the reasons why the stay is being requested, including any
additional evidence to be considered.

The board decision maker will provide a copy of the written application to the other parties to
the reconsideration decision (if any), and will permit written submissions in response.

The board decision maker will issue a written decision, with reasons, which will be provided to
the person on whom the administrative penalty has been imposed. This decision is final and
cannot be appealed to the Appeal Tribunal.

7. Appeals to the Appeal Tribunal

A person who is dissatisfied with a reconsideration decision may appeal a reconsideration
decision to the Appeal Tribunal in accordance with the Act and within the following time limits.

Decisions relating to workplace health and safety
An appeal of a reconsideration decision relating to a work refusal must be made within 7 days
after the date of the reconsideration decision.

An appeal of other reconsideration decisions relating to workplace health and safety must be
made within 21 days after the date of the reconsideration decision.
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Decisions relating to claims for compensation

An appeal of a reconsideration decision relating to a claim for compensation must be made
within one year after the date of the reconsideration decision.

Decisions relating to assessment matters

An appeal of a reconsideration decision relating to an assessment matter must be made within
90 days after the date of the reconsideration decision.

Decisions related to administrative penalties imposed by the board

An appeal of a reconsideration decision relating to an administrative penalty must be made
within 21 days after the date of the reconsideration decision.

8. Withdrawal of a request for reconsideration

The person requesting the reconsideration of a board decision may withdraw the request, in
writing using the required form, at any time before the reconsideration decision has been made.

9. Non-compliance and abandonment of a request for reconsideration

Where a party fails to comply with this policy or co-operate with the board, the decision maker
may give any direction they consider appropriate, including but not limited to, setting a date for
compliance by the party when necessary or declaring the proceeding abandoned.

Related Policies

AP-04 Release of Claims Information to Employers

GN-01 Information Access and Privacy
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